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The communications industry is one of the few sectors still firing on all cylinders in this economy —
averaging $80 billion a year in investment since 1996. It cannot continue to do so, however, if faced with
poor FCC process. As Blair Levin, a previous FCC chief of staff and architect of the National Broadband
Plan, has lamented, “[tlhe FCC is becoming more of a political institution and less an expert agency.”

Former Chairman Genachowski did make progress in reforming the Commission but there is more to do.
The agency has fallen short in the past under both Democrat and Republican administrations. Without
codification of certain protections, it will undoubtedly do so again. Only statute can ensure good process
from commission to commission. That is why we are discussing two draft bills today designed to minimize
the potential for procedural failings, curb abuse, and improve agency decision making.

The FCC Process Reform Act passed the House as H.R. 3309 last Congress on a 247-174 bipartisan
vote. Contrary to the assertions of some, it does not change the “public interest test” or strip the FCC’s
authority to protect consumers and competition. It merely asks the agency to do what we ask of most
grade-school students—to show its work. To publish the specific language of proposed rules, identify a
market failure or actual consumer harm, and conduct a cost-benefit analysis before regulating. To give
commissioners, parties, and the public an adequate opportunity to review proposed rules. To publish the
text of decisions promptly and examine whether adopted rules are meeting their purpose. To set “shot
clocks” to “give the parties and the public more confidence that the agency is acting with dispatch,” as
Commissioner Pai put it in his recent statement on the Softbank-Sprint-Clearwire transaction. Many of
these ideas can be found in President Obama’s 2011 Executive Order on “Improving Regulation and
Regulatory Review,” which binds executive branch agencies but, unfortunately, not to the FCC.

The draft bill also requires any transaction conditions to be narrowly tailored to transaction specific harms
and otherwise within the FCC’s jurisdiction. This was in the bill before Mr. Wheeler was nominated for
FCC Chairman, but his blog about the AT&T-T-Mobile merger reinforces the need. In it he notes that the
Communications Act does not currently prohibit the FCC from “imposing merger terms and spectrum
auction rules that might seem to be regulation in another guise.” This is precisely what the transaction
review process should not be used for—back-door rulemaking. Despite what you may hear, the bill does
not dictate the outcome of a transaction review or alter the public-interest standard. The FCC can still find
a proposed merger to be against the public interest and deny the transaction or adopt tailored conditions
to remedy specific concerns.

Some opponents argue implementing this bill would be difficult and will lead to litigation. But it's also not
true. Most of the provisions rely on established definitions and accepted concepts under the
Communications Act, the APA, and other law. And rather than micromanage the agency the bill largely
establishes principles and gives the FCC flexibility on how to implement them. I'd nonetheless be happy
to work with anyone who has a “good faith” interest in improving language.

Others say it would be unwise to apply these types of reforms except government wide in the context of
the Administrative Procedure Act. That would be fine with me. But this committee does not have
jurisdiction over the APA and we need to start somewhere. Since the FCC oversees a huge and growing
part of the economy, it seems a worthy candidate to commence the discussion.

The second draft bill, the FCC Consolidated Reporting Act, passed the House as H.R. 3310 last
Congress by voice vote. The legislation looks to relieve burdens on the agency and make its reports more
meaningful. It does so by consolidating eight statutorily mandate reports into one biennial report and
eliminating 12 outdated studies, like one on the telegraph industry. The existing reports are cumbersome



and often unnecessary. A recent GAO study on the video competition report, for example, concluded that
the reports may not be needed on an annual basis, “especially given demand on FCC staff’s time for
other monitoring and regulatory duties.” The proposed consolidated report will help break down siloed
thinking and present a more useful picture of the marketplace upon which to base policy judgments.

The last thing that we want to do is stifle an industry that is continually growing and innovating. Yet that is
exactly what could happen if the FCC is not held to certain standards of decision-making. The industry
deserves an efficient and effective regulator we can truly call “expert,” just as the public deserves a
transparent and accountable federal government. These reforms are a good place to start.
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